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$ 2.51-03 .  Non-Federal Witnesses.

(a) All other witnesses, including law enforcement officers, may be reimbursed (either directly or to his agency) when attendance

is required b y subpoen a at the preva iling rate per d ay of appe arance and  for the time nec essarily occupied in going to and

returning from the Commission proceeding, and at the prevailing r ate per mile fo r going from  and returning  to their places of

residence.  Witnesses who m ust attend proceedings so  far remove d from their p laces of reside nce as to  prohibit attendance and

return on the same day, shall receive the prevailing additional allowance per day for expenses of subsistence.

(b) Witnesses shall be paid following the conclusion of the preliminary interview or revocation hearing to which they have been

called to testify.  The hearing examiner shall provide Form OBD-3 to the witness.  Upon completion of this form, the hearing

examiner will instruct the witness to take the form to the local U.S. Marshal's office and receive payment in cash.  If travel or

per diem is i nvo lved , the  hea ring  exa miner m ay in stru ct th e wit nes s tha t the  U.S . Ma rsha l's office will issue a check upon receipt

of the witness form.  If advance funds are needed in the case  of long distance travel, the witness should be instructed  to advise

the Marshal's Service.

(c) All witnesses shall be advised that only authorized expenses of travel and subsistence shall be paid.  Witnesses traveling more

than 100 miles must be p aid actual travel expenses.

$ 2.51-04 .  Policy Limitations.

(a) Although the Commission's subpoena power is broad, a subpoena for a requested adverse witness from outside the district

should  be issued only when an affidavit in lieu of testimony is insufficient to settle the factual dispute raised by the alleged

violator.

(b) The alleged violator bears a heavy bur den to pro ve that a witness to  testify on his behalf will not appear voluntarily or give

a written statemen t without subp oena.  Th e witness shou ld be essen tial to determining the basic facts in genuine dispute, rather

than merely testimonial to  mitigating circumstances, which can more conveniently be obtained by letter or affidavit.  Witnesses

in mitigation will in no event be required to attend a preliminary interview, since the fact of violation is the principal issue, rather

than mitigating circumstances.

$ 2.51-05 .  Subpoen a To Aid in A pprehend ing Abscon ders.  

The follo wing proc edure is to  be used in cases where the Parole Commission has issued a warrant for a parole absconder and

the United States Marshal wishes to aid its search by subpoena for such records as telephone company records, etc., and other

third-party  record s tha t mig ht re vea l the  abs con der 's whereabo uts.  The officia l in charge of the investigation should be advised

to contact the United States Attorney's Office in the judicial district which imposed the sentence and request that a motion be

filed (under the caption of the original criminal proceeding in which the sentence was imposed).

$ 2.51-06 .  Subpoena for Persons in Federal, State or Local Custody.  

If an adverse witness whose testimo ny is required  at a local revo cation hear ing is in federal cu stody, the nec essary arrang ements

with the Federal Bureau of Prisons may be made without issuance of a subpoena.  The U.S. Marshal will be required to escort

the prisoner to the hearing if it is not held in a BOP facility.  If the adverse  witness is in state or local custody, issue a subpoena

and contact the U .S. Attorney's O ffice in the federal judicial district in which the witness is confined.  Request the duty officer

in the Civil Divisio n of that office to a pply to the U.S. District Court for the writ of habeas corpus ad testificandum, directing

the local authorities to produce the prisoner at the local revocation hearing.  (The services of the U.S. Marshal may need to be

requested if the revocation hearing is to be held out-of-state.)  The General Counsel's office has sample application of writ of

habeas corpus ad testificandum which should be obtained and supplied to the U.S. Attorney's Office.

$$ §2.52  REVOCATION DECISIONS.

(a) Whenever a parolee is summoned or retaken by the Commission, and the Commission finds by a preponderance of

the evidence, that the parolee has violated a condition of the parole, the Commission may take any of the following

actions:
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(1) Restore the parolee to supervision including where appropriate:  (i) Reprimand; ( ii) modifica tion of the  parolee 's

conditions of release; (iii) referral to a re sidential co mmunity  treatme nt center  for all or p art of the  remaind er of his

original sentence; or

(2) Revoke parole.

(b) If parole is revoked pursuant to this section, the Commission shall also determine, on the basis of the revocation

hearing,  whether reparole is  warranted or whether the prisoner should be continued for further review.

(c) A parolee w hose release  is revoked by the Commission will receive credit on service of his sentence for time spent

under supervision except as provided below:

(1) If the Commission finds that such parolee intentionally refused or failed to respond to any reasonable request, order,

summons or warrant of the Commission or any agent thereof, the Commission may order the forfeiture of the time

during which the parolee so refused or failed to respond, and such time shall not be credited to service of the sentence.

(2) It is the Commission's interpretation of 18 U.S.C. 4210(b)(2) that, if a parolee has been convicted of a new o ffense

committed subsequent to his release on parole, which is punishable by an y term of imprisonment, detentio n, or

incarceration in any penal facility, forfeiture of time from the date of such release to the date of execution of the warrant

is an automatic statutory penalty, and such time shall not be credited to the service of the sentence.  An actual term of

confinement or imprisonment need not have been imposed for such conviction; it suffices that the statute under which

the parolee was convicted perm its the trial court to impose any term of confinement or imprisonment in any penal

facility.  If such conviction occurs subsequent to a revocation hearing the Commission may reopen the case and  schedule

a further hearing relative to  time forfe iture and  such furt her dispo sition as ma y be app ropriat e.  However, in no event

shall the violator  term impo sed und er this subsection, taken together with the time served before release, exceed the total

length of the original sentence.

(d)(1) Notwithstanding the above, prisoners committed under the Narcotic Ad dict Rehabilitation Act or the Youth

Corrections Act shall not be subject to any forfeiture provision, but shall serve uninterrupted sentences from the date

of conviction, except as provided in §2.10(b) and  (c).

(2) The commitment of a juvenile offender under the Federal Juvenile Delinquency Act may not be extended past the

offende r's twenty-first birthday unless the juvenile has attained his nineteenth birthday at the time of his commitment,

in which case his commitment shall not exceed the lesser of two years or the maximum term which could have been

imposed on an adult convicted of the same offense.

(e) In determining whether to revoke parole for noncompliance with a condition of fine, restitution, court costs or

assessments,  and/or court ordered child support or alimony payment, the Parole Commission shall consider the par olee's

employment status, earning ability, financial resources, and any other special circumstances that may have a bearing

on the matter.  Revo cation shall not b e ordered u nless the parolee is fou nd to be deliber ately evading  or refusing

compliance.

Appendix to §2.52

General Statement of Policy.  In the ca se of any  revoca tion hea ring (exce pt for Sp ecial Par ole Term Violators) conducted

within th e Ninth C ircuit, the C ommission  will exercise discretion in determining whether or not to order forfeiture of

all or part of the time spent on parole pursuant to 18 U.S.C. 4210(b)(2).  The Commission's policy shall be to consider

granting credit for time on parole in the case of a parole violator originally classified in the very good risk category

(pursuant to 28 C.F.R. 2.20) if the following conditions are met.   The conviction must not be for a felony offense.  The

parole violation behavior (the offense of conviction plus any other violations) must be non-violent, and not involve a

repeat of the parole violator's original offense behavior.  Further, an adeq uate period of reimprisonment pursuant to

the reparole guidelines at 28 C.F.R. 2.21, and an adequate period of renewed supervision following release from

reimprisonment or reinstatement to supervision, must be available without forfeiting street time.  In the case of a parole

violator originally classified in othe r than the "v ery good " risk catego ry, it shall be the Commission's policy to order

the forfeiture of all time spent on parole absent extraordinary circumstances.  In no instance will the Commission grant
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credit in the case of a repeat violator on the current sentence.

Notes and Procedures

$ 2.52-01 .  Specific Findings Prerequisite to Forfeiture of Street Time.

(a) A separate order requiring the forfeiture of none, a specific number of days, or all of the "street tim e" is to be en tered if

revocation is ordered.  "Street time" may only be forfeited as provided in paragraphs (b), (c), and (d) below.

(b) Absconders and Willful Refusals to Respond.

(1) Abscond ers.  An absconder is subject to forfeiture of all the time he was intentionally in absconder status.  The term

"absconding" describes not only the parolee who intentionally leaves the district of supervision without permission, but also one

who intentionally con ceals himself fro m active sup ervision within the  district.  Normally, a precise date from which to measure

the absconder period will be found in the U.S. Probation Officer’s letter or in the U.S. P robation O fficer’s testimony.  This date

might be the date the U.S. Probation Officer first tried to contact the parolee unsuccessfully and first discovered that he or she

had left his place of res idence and  his whereab outs becam e unknown .  Howeve r, the date ma y in some cases, be the date of

actual departure (if known for certain) or the date a written permission terminated, if the absconder failed to return within the

time set (a copy of such permission should be presented or verified at the hearing).  In any case, the date should be conclusive

and not a date arrived at by guess-work; it must be a specific date mentioned in the documentary evidence available or in the

testimony.   The voluntary return of the parolee, or executio n of the warra nt (or filing of a de tainer) mark s the limit of the period

which can be forfeited.  If no clear earlier date is possible, the date on which the warrant wa s issued shou ld be used .  Note:  In

all cases of failure to  report or su bmit to supe rvision, the failure m ust have bee n intentional.  Fo r example , if the parolee was

hospitalized because o f an emerge ncy, no forfeiture  should be  made.  A  parolee w ho absco nds and the n is detained  as a result

of a criminal charge (federal, state, or local), or a parole violation charge from another jurisdiction, should have time forfeited

from the date he absconded till the date taken into custody on such charge.

(2) Willful Refusal to Respond.  The same need  for conclusiveness applies to  a finding that a parolee failed to respond to any

order of his probation officer or of the Commission.  If the parolee re fused to  respond to an order of his probation officer, the

date selected mu st be the date th e parolee  was to have r espond ed and failed .  If a summons was disobeyed, the date the period

begins is the date the hearing or interview w as to have b een held.  T he end of the  forfeited per iod is the date  the parolee  finally

reported to his probation officer, or the date a warrant was filed as a detainer or executed.  "Street time" may also be forfeited

for any period of time during w hich a paro lee continuo usly and willfully fails to ab ide by one  of the cond itions of paro le (e.g.,

failing to submit supervision reports, failing to report for drug testing) even though a parolee complies with all other conditions

of release.

(c) New Convictions.

(1) Any new conviction (whether felony or lesser charge) which is punishable by any term of con finement or im prisonme nt in

a penal facility requires forfeiture of all "street time," except as noted under paragraph (2) and (3).  Actual imprisonment need

not have been imposed.  If in doubt as to whether the offense is punishable by a term of imprisonm ent, the decisio n as to possib le

forfeiture must be withheld pen ding investigatio n by the pro bation office .  Note:  In som e cases, a min or convictio n that is

classified under the "administrative section" of the reparole guidelines will nonetheless require "street time" forfeiture.

(2) For purposes of forfeiture of "street time" do not use "non-final," Indian Tribal Court, or foreign convictions (see 2.48-09).

However, the fact that a conviction is under appeal or is subject to being set aside at some later date do es not alter the va lidity

of the convic tion for the pu rpose of fo rfeiting street time.  See 2.48-09(b)(1) for a definition of a “non-final” conviction.

(3) Where  forfeiture of cash bond (collateral) in lieu of court appearance constitutes a conviction, such conviction may not be

used to forfeit street time.  This is because the offense is deemed to be one not punishable by imprisonment since the offender

has the optio n of avoidin g imprisonm ent by forfeiting co llateral.

(4) Where  a prisoner, in a ppealing the  revocation  of his parole, specifically denies that a conviction was sustained, the Regional

Commissioner should request  the U.S. Probation Officer to submit a copy of the judgme nt of convictio n (certified if po ssible

by the clerk o f the court).  In this wa y, disputes of this nature (which are rare) can be conclusively resolved.  However, in all
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cases in which the fact of conviction is not expressly de nied, the Co mmission is  entitled to rely upon the written report of the

U.S. Probation Officer stating that a conviction has been sustained and that it is or is  not of a type requiring forfeiture of time

on parole pursuant to 18 U.S.C. 4210(b).  It is not grounds for a rehearing in such a case that further evidence to prove the fact

of conviction was not obtained.  If the prisoner actively contests the fact of conviction before the National Appeals Board, the

correct remedy would be to decide the case on all other issues and to remand the case to the Regional level so that the issue

concerning the convictio n can be re solved.  If the prisoner turns out to be correct, the Regional Commissioner would then reopen

the case under 28 C.F.R. 2.28 for appropriate action.

(d) Exceptions:

(1) No forfeitur e is possible fo r those com mitted unde r the Youth  Correctio ns Act, the N arcotic Ad dict Rehab ilitation Act,  and

those serving foreign sentences in this country pursuant to  their transfer under a prisoner exchange treaty.  However, absconding

by a YCA, NAR A, or foreign code offender will require extending the term of sentence by the period of time the parolee was

in absconder status.  A separate order at the time the parolee is revoked should show (by dates) the time to be added to the

sentence.

(2) For cases sentenced under the District of Co lumbia (D .C.) Code, forfeiture of all "street time" is mandatory, regardless of

the basis of revocation.

(3) In the case of a special parole term violator whose parole is revoked, all "street time" shall be forfeited, regardless of the

basis of revocation.

(e) Forfeiture  of "Street T ime."   In all cases, the possibility of forfeiture must be discussed with the prisoner at the time of review

of the specific  charge giving  rise to that poss ibility, and the po ssible period which may be forfeited must be discussed at that

time.  NOTE:  "Street time" shall be forfeited in any case in which (a) parole has been revoked and, (b) the parolee has been

convicted of a new crime (as described above) regardless of whether such crime was initially charged as a violation of parole.

(f) Conviction After Revocation Hearing.  When a conviction occurs after a revocation hearing (and there was none prior to the

revocation hearing) the Regional Co mmissioner shall reopen the ca se and sched ule a subseq uent hearing w ith the violator.  See

§2.28(d).  Following such hearing, a new order may be made relative to forfeiture of "street time."  Note:  The pro vision of this

hearing in ord er to forfeit "stree t time" is a statutor y requireme nt.

(g) Credit  for Time in  Confinement.  Upon revocation, credit is to be given a prisoner towards service of his maximum sentence

for every day in federal confinement not previously credited (including confinement on a warrant later withdrawn; and

confinement on an impr operly  executed warrant, whether or not the prisoner was also in state or local custody).  In conducting

revocation hearings where street tim e is forfeited, exa miners shou ld be alert to situ ations where  a parolee  has spent time  in

confinement as described above.  In such case, the following should be added to the Order:  "Time spent in confinement from

date to date is to be credited toward service of maximum  sentence."  It is to  be noted  that whether cr edit toward  the reparo le

guidelines is given is a separate determination governed by 28 C.F.R. 2.21.

$ 2.52-02 .  Reparole Guidelines.  

Reparo le guidelines sho uld be co mpleted fo r all revocatio n hearings.  Note:  The revocation packet prepared for use by the

examiner should include the previous salient factor score sheet and pre-sentence investigation to facilitate recomputation of the

salient factor score.

$ 2.52-03 .  Driving While Impaired.  

In the case of a parolee found  to have violated parole b y driving under the influence of (while impaired  by) alcohol or drugs,

revocation will be the presumptive sanction if the parolee is found to have been driving in a life threatening manner or has

caused a serious accident, or if the violation is the second or subsequent such violation during the current period of supervision.

Whenever parole is not revoked, the presumptive response will be imposition of a special condition that the parolee undergo

an aftercare treatment program for alcoholism and surrender his driver's license to the U.S. Probation Officer for a period of

time determined by the Regional Commissioner (normally 90-180 days).  Consideration of the public welfare shall guide the

Commissioner in determining whether such action may be withheld in a particular case.


